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United States -Army 
Office of the Staff.Judge Advocate 


Yokohama, Japan 
2 August 1948 


STATES*OP AMERICA VS SKIN-TARO OUCHII 


Review of the Staff Judge. Advocate 


Personal -Data Concerning Accused 


NAME:.- Shintr.ro Ouch'ii.' (Quel 
AGE48' 

MARITAL STATUS: Harried‘. . 
RESIDENCE;: . 'Aichl Prefecture 
Ishikam'o-gun, . Sahage-Kura, 
Oaza Maigi . • ■■ hf/A 

RELATIVES: Wif% .4 _children 
.-•1 brother, ; • ^ 

EDUCAiSLON:. 6' years grammar’ 

* sch5bl', 2 ar s Junfor Higl 

^p’hool. - I ., * 

VOCATION: • 'Q'ff icS worker 
MILITARY^ CAREER: Enlisted • Ji 
. *1919 . Discharged WO, • Oc.tob< 
-1934?' Drafted : (Navy r Novtr/f 
. 19’41 to ond of bar . II5!*?;hes" 
rank? Ensign, 


DATE- OP - C ONPINEMENT: 12 Fob 46 B 
DATE OP ARRAIGNMENT: 8 Mar 1948 
PLACE OP'TRIALr Yokohama, Japan . 
PERIOD -- OP TRIAL I 8 Alar ‘48 to 1'6 . 

Mar 48. -* A \ - . 

DATE -OP SENTENCE:. - 16 Mar 48 
SENTENCE* GHL for four''(4) r years 
CLEMENCY RECOMMENDED 3*P COMMISSION 


2. Synopsis of Charges, Pleas 


indings'.'and Legal Sufficiency 


Charge and Specifications 


Plea3 


Findings 


Legally 

Sustained 


Charge: Accused, at .the tines 
and places set forth in the 
specifications and during the 
time -of war between the United 
States of America/' its Allies 
and dependencies and Japan, did 
violate the Laws and Customs of 
War. - 


NG. 


Yes 


Sp 1: On or about 26 April 1942, 
accused did willfully and un¬ 
lawfully mistreat one’ Lipscomb 
and one SAenning, Allied PL’s by 
causing, permitting and allowing 
motnbers of his command and per¬ 
son's under his control to beat., 
them. 


"causing" 


Yes 


NG Word 

.deleted on motion (.R, \74) 
Guilty, 

except the words "did willfully 
and "and one Stenning" and "Pri¬ 
soners" and "them" substitu- 
ting therefor the words "Pri¬ 
soner" and "him" of the ex¬ 
cepted words Not Guilty. 
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Sp ,2s Between 1 May 1942 and 30. September 
1942, aocused did wilfully and unlawfully 
mistreat and torture numerous American 
and Allied F’Ms by keeping them in solitary 
confinement for long periods of time and . 

i as F’"s. ’ • 


not recognizing their status 

Sp- 3i Between-1 May 1942 and 31 May 1942 
accused did wilfully and unlawfully mis¬ 
treat and abuse Wylie Hunt, 'an American' 
m and L. J; Birchall and G. C. Cnyette, 
Allied Ftf»s, by causing members of his 
command and persons under his supervision 
and c ontrol to beat'them. :’■• • • 


Guilty, Yi 

except the words '‘wilfully 
and" and "causing" substituting 
therefor- the word i^permi 
of the excepted words Not Guilty 


Between. 


....... . May 1942 end 30 September 

1942, accused did- unlawfully disregard 
and fail to discharge-his duty as Commander 
of said Camp by refusing, .failing and 
neglebting to provide adequate and humane • 
medical care ,and attention and adequate 
available medical supplies fort Allied W's, 


Sp 5: From'about 1 May 1942 and 30 Sep¬ 
tember 1942, accused, then Commander of - 
said Camp, did willfully and-unlawfully 
Order, cause aftd knowingly permit Japanese'’ 
personnel on'duty .at said Camp to mistreat, 
atftS'e and tprture numerous American and 
Allied F7's» ' . ' , ’ •. 

■* >■- ' 5 - * V 

Sp'ot between “May 1942. and .30 September 
1942, accused did' unlawfully disregard# 
and fail to discharge 'his- duty as Commander 
•of said Camp by failihg^to'rQstrain end 
control members.of/his-command and persona 
under his'supervi'sipn aqd control fey per-' 
mitting thenTlo commit the foiloWihg lets, 
atrocities and other offenses, agairist 
American and Allied PW*.S; 


.Guilty,' 

except the words "did • 
wilfully.and unlawfully' • 
order, cause and'"; of the. 
excepted fords J^ot Guilty 


a. On or about 10 May 1942, the unlawful 
mistreatment and abuse of A. L* Maher, 
an American; PW, by beating him. 


b* On or about 15 June 1942, the unlaw¬ 
ful mistreatment and abuse Of Harlan G. 
Kirkpatrick, an American FY, by beating 
him, by jumping on him and by kicking him 


c. On or about 15'July 1942, the unlaw¬ 
ful mistreatment and abuse of W. G, Winslow 
an American F7, by beating him. 


d. During the month of August 1942, the 
unlawful mistreatment and abuse of Brisign 
Hunt, an American PW, by beating hinu 


e. On or about 5 August 1942, the unlaw¬ 
ful mistreatment.and abuse of T. B. Payne 
and H. G. Kirkpatrick, American PW's, 
by beating them. 
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f. Between 1 May 1942 and 1 September 
1942, the uniawful mistreatment and abuse 
of one'Lt.,. Wilson, a sick American FW, 
one'Dr. Stehning, an /Hied PW, and W. L. 
Gay, an Australian PW, by beating, them* 


g. Between 1 May 19.42 and 1 September NG 
1942, unlawful mistreatment and abuse of 
W. J. Gailbr&Lth, a sick American FY, . 
and an unidentified PW, by beating them, .. 


h. .On or. abopt 22 .April 1942, the unlaw- NG 
ful taking Of personal effects of L. J. 
Birch'all, a Canadian FW. 


i. Between 1 May 1942 end 1 September 
1942, the,unlawful misappropriation by 
Japanese personnel of suppl^os intended 
for the useand benefit of American end 
Allied PW r s, 


NG' 

(On motion, R. 74) 


j. Between 1 April 1942 and 31 Septamber NG 
1942, the unlawful.mistreatment and-torture 
of numerous -American and Allied PW's, by 
beating them, by exercising them beyond 
their.endurance and-by otherwise abusing 
them* ■ - •- . . 


NG' 

(.On motion, R, 74) 


SuAnpry of the-Evidence:' 


‘ 'For the.f^rosecutionr .-' 


The;evidence, insofar as it pertains to offenses of whichTaccused 
was found guilty, is as - -follows: • • . 


(1) ~ 0f GOneral App lication: 


•-*- Ofuna POW Camp was a small-camp at OfSnai" Honshu J' JapSn, 1-n a 
secluded valiey'noar Yokohama. There was one main building, "H"-shaped, con¬ 
taining about 30 cells, approximately 6.x."8'feet each, furnished with two tatami 
mats. ‘ About half the cells had one. wooden' pod frame. . One. or two FY*s. occupied 
a cell,. The'camp area was about 75 yards square or an acre in area. (R. 40,. 
Ex. 3; R. 47, Ex. 13; R. 54, .Ex, 17; R, 62, Ex. 2?). 


The FW strength of the Camp varied from 4 bn April 22, 1942, 
to 50 or 60-at various times later (it* 46 , Ex. 3j R. 62, Ex. 27). 


'"The sole purpose of the camp'was to obtain information from 
prisoners" (R. 54, Ex. 17; R. 59, Ex, 24; R. 60, Ex. 25; R.'62, Ex.-27;-R. 63 , 

Ex. 31). It was known as a Naval Interrogation Camp (R. 47, Ex. 13)* The 
interrogators and visitors were, at times, of the rank-of Admiral, Vice-Admiral 
and Rear Admiral (R. 54, Pros. Ex. 17). The interrogators sometimes wore 
civilian clothes, and they came every few days (R. 40, Ex. 3; R. 54, Ex. 17; 

R, IT 1 ). "Physical and mental torture were employed continuously" to obtain 
answers to questions of a military or naval nature (R,. 54, Ex. 17; R» 60, Ex. 25). 
If the questions of the interrogators vrere not', answered satisfactorily, accused 
directed that the prisoners be punished (R. 14, Ex* 1; R^ 28). 


• Accused, (hen. a-Navel Warrant" pfficer, was in command of Of Una 

POW Camp from'April to 30 September 1942A(R, 47, Ex, 13;. ft. 49, Ex. 14; R. 50, 
Ex. 16;‘ R, 54, Ex. 17). He ■'was "drunk most of the time."' (R. 14, Ex* 1; R. 50, 
Ex. ,l6). 1 : . 


- . >■ ‘ < 1 . 

\ • V 

. U -‘ 
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The instructions of accused were that, for infractions'of camp 
miles, prisoners were to be punished "at the scene" immediately (R. 14, Ex. 1). 
Prisoners were not allowed to talk to each other (R. 14; Ex. 1; R. 40. Ex. 3; 

R. 54, Ex. 17; R. 60, fex. 25; R. 62, Ex. 27; R. 62, Ex. 29). 

The food was the blest Surgeon It. Sterling had in Japan, but'the 
quantity; was "pitifully small". There was. "systematic semistarvation" (R. 62, 
Ex. 27). Other F^T's say the food was well prepared but the portions, extremely 
small (R, 34, Ex. 2j R. .47, Ex, 13). It was' "as well cooked as possible" but 
insufficient to maintain health and everyone lost weight. The diet was "one of 
starvation" (R. 50, Ex. 16; R. 58,'Ex. 23); The prison'ers were "on the verge 
of starvation at all times" (R. 60, Ex. 25), ■ Food, intended for P’-' r 1 s was taken 
out of the camp by the guards and a cook (R. 50, Ek. 16; R. 54, Ex. 17). 

■' There were numerous beatings (R. 34, Ex. 2). The beatings were 
"official", those that followed visits 1 of■the interrogators and "informal" those 
that.the guards put on for their' own entertainment from time to time for some 
alleged infraction of rules (R. 59, Ex. 24,* R. 60,, Ex. 25). At some of the 
beatings the other F' rl s were lined up to watch it (R. 34, Ex, 2). These beat¬ 
ings "were somewhat ceremonious- in charActe^ and usually took place when the 
guards were drunk" (R„ 63, Ex. 31). It'was a "daily occurrence" for some'PW ' 
to be struck with a club or fist XR, 54, Ex. 17) or almost a daily occurrence. 
"411 orders were accompanied by blows or threats of blows"(R. 62, Ex. 29). 
Accused was in camp when beatings took place. The circumstances of the beatings 
were such that accused must have known of them. "Ho would appear on the scene 
immediately after the beatings occurred." They sometimes tobk place within 50' 
feet from his o fi feLc e'- and the shouting .and veiling could-he .heard -throughout the 
camp (R. 45, Ex. jfe). • ' - • * ; •• ' • 


-t »• ■ ' * - However*-Navy Capt.^Maher,'-senior'officer a’t'the camp, did point 

- cut that, when the interroga-tqrs were : notwii^$m]»*.itceiTsed permitted the PL M s 
tS' "gather onAthe parade -ground" a&£ talk'with them in, i^friahdly way on subi >. 
jects'suchraS history- Japanese'culture, etc., arid-the Sally newspaper was read 
^loyd. He encouraged‘•athle'tic'cont“ests tiifth extra cigarettes as prize^ Some-*- 
.times the. prisoners were'encouraged to sing, and, although required to sing the 
Japanese national anthem, ^ere permitted, to sing their own national anfJhems as .j 
'well. Sometimes he conducted classes in elementary Japanese and on at least 9 
occasions took the prisoners on walkssin the countryside, during -whieh times 
they could talk^Eo each other, ''Hen they " complained to hifa„a.bout the small, 
amount of food he told them he had'tried.to get more, food for th^m but was not 
successful. During September 1942, the food was better and all began to gain 
weight, mhen accused was' transferred away, they "went back to the starvation 
diet" (R| 54, Ex, 17). 'Accused was identified.from his photograph by Wing 
Command Birchall (R. 40, Ex. 3). 

The sole witness for the prosecution present at the hearing was 
not asked to identify the accused (R. 12-33). 

(2) As to Specif ication 1; 

One night (3 July 1942) all prisoners were lined up. British 
Naval'Commander Lipscomb.was called out and the prisoners were informed by a 
guard,, through an interpreter, that when accused had read to them about the 
sinking of the Saratoga a few nights previously, Lipscomb had laughed. Lipscomb 
was then beaten by 4 guards with clubs. An American named Winslow was beaten • 
following Lipscomb (R. 40, Ex, 3). Commander Gailbraith observed this beating 
but states- that "Dr. Stening" was beaten at the same time (R. 47, Ex. 13). 
Commander Schacht recalls that Lipscomb received 30 to 40 hard blows with clubs 
from 4 or 5 guards. (R e 59, 'Ex. 24), The beating was also observed by F!7 Brown 
#10 recorded it, by symbols, in his diary. The diary indicates that the event 
took place on July 3, 1942; that Lipscomb was struck 6 times s by kendo "clubs", 

3g feet long, and was struck'in the eye at_least once. He was struck 8 times 
with an open palm (R. 42, Ex. 9; R, 44, Ex. 10). 


I 
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as very severe S** 1oV^* wit “ cssed . ^e bdating which he described - 

^ ... ' . 34 * ■ ■ * Accused was in camp in his room (r ao ttv' ^ 

™ d ! ^fng to Capfc M ^er,.he c^e put’ and'stopped the be^ng^ex^iaSn^ 

that he did not know it was going ;on; .and that,, in the future, "aSone dSSJfnw 
g ? fc on the spot'rnd not:, as a result of a "kangaroo court. 

b?Si^$ "*■'*■■■ *■ « d 

(3) As to Specific a tion 2 : Not Guilty. 

(4) As to Specification 1 ; 


• . yJl' . . In midsummer .1942 (July 10th) Leonard J, -Birchall, Ensign Hunt 

and Onyette were called out of. ranks because of some minor deficiency in food 
service and were beaten with clubs and fists and'were kicked for 10 or 15 min- . 
utes by 5 guards, Birchall was a Wing Commander, Royal' Canadian Air Force. 

e was v :.', led ant had a bullet lodged in his left leg when he arrived at Ofuna 
on April 22. He was interrogated twice, being informed that if he did not : > ft'! 

answer fully he could be killed and- reported as killed in action (R. 40, Ex. 3). 

. jb. . Hunt was beaten with "terrificblows" because he failed to' ident- ; 
;uy oil and gasoline dumps on an aerial photograph of Dutch Harbor (fi| 40, Ex.. 3), 
... 1 ■ " ... » - ■' - 

' ’ / A . pT£ - r Brown observed the beating of. Hunt and recorded it, by sym-, ' 

bolsy in his diary, It ‘occurred oh July 10 and Hunt was struck between 7 and 
11 times rath a kendo "club". (R, 42, Ex. 8; R. 44, Ex. 10). - 

, . , _ Accusal v®s in. camp at the ’ time and some of the guards~TNho.pax-- • 

ticipated in the .beating conferred With him just prior thereto-(R. 4©>- Ex. 3), 


($) . As- to Specif ic ation 4 ;' Not,-Guilty*" 

. S*i" . "* »*“■ . ' ■. S 

' ' : *' ~ » (6).' AAs- to ■Cpecifi cation- 5.r : * ' _ 

y - W CpJimander HLinh was beaten and placed in solitary confine- 

ment .for complaining to the accused about short rations "(R„ 40, Ex, 3). Ltf; * 
Commander Milo G. Palmer, a saw this beating which was administered by 
8 guards with clubs (R; 57, Ex. 22), ~ y ^ 

•. .. i-.-. . • .• , ... - 

•V-f. ApAn American PW, named Brown, attempted tp salvage soffle food 
from a. garbage can for which; he,' was beaten and confineti to his room for 2 or 
3 days. Clubs were used and there was a great amount of noise (R, 40, Etc. 3)* 

. 1,. F‘/ Lt. ■ Gay and another were beaten and, follow,ing that, Lt. 

Wilbbrt.and Dr, Stenning were beaten because, they, were accused of talking while 
FT .Gay* was being beaten, Lt, -Gay was accused'of talcing a handful of rice ' 

(R. 40, Ex. 3). 

FW Winfrey"w&s seen being rushed'by guards from the interro¬ 
gation room and across the compound--where he was beaten bv 2-guards and knock¬ 
ed down. He‘"Was then placed in solitary confinement/. Winfrey was-beaten with 
clubs andlists and was kicked for 15 minutes; The blov/s were heard all over 
camp, Accused was in : camp andin hiS’roOm (R. 40, Ex.'3). PVT Brown witnessed 
this beating and recorded-it, by syhbols, in'his diary/ according to which the 
beating was' administered by guards and hn'interrogator; Winfrey'was struck 3 
times, bn the jaw, knocked to the gronrid, 'picked up by . the hair .and .knocked 
.'down again. He was 'kicked twice and/thereafter, confined for 2 days without 
food- and with very little water (R. 41, Ek>‘ 55 R. 44, Ex. 10).' PW Creamer 
and PW.Capt, Maher, U.S.N,', also vri-tnessed this bea.ting :(R* 44-, Ex. 11; R. 54, 

Ex. 17l. j-"' ' . ; ;; - • ' i 

On or about /august 1, -1.942,' Radioman 3/c Winfrey was observed 
by FW Co.mma.nder Payne being" called &bm-the cell . they jointly .occupied^ He 1 
was pot seen for 4 or 5 da-Wb, after Which .he-shov/ed evidence o| having been 
severely beaten.- Interrogating' of fibers'-were-in^ camp at .the time (R. 57, .Ex. 21). 
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EW Harpep, was beaten for 10 or 15 minutes one Sunday evening 
with clubs and fists before the assembled PW' s for having taken his laundry 
from the line .without permission. Accused was in camp at. the'time, in his room 
about 10 feet away from where the beating took'place and the guards would shout 
and yeli while the beating was going on ,<R. 40, Ex. 3)'. PW Frown witnessed 
this beating and recorded' it, by symbols> in his diary, according to which it 
occurred between, July'27. and August. 17j Harper was struck 17 times with a kendo 
'.'club"-; further beaten with a different club and an open hand; and that he 
"passed out" .Ex. =4; 44, _j&c.‘-10.). • ' 

In May,'1942, Norman Schofield was accused of stealing a small 
amount‘of rice. . About 50 F’Ms were turned out in formation and 2 guards .beat 
Schofield -with clubs striking him 5 to 10 times (R. 58, Ex. 23). 

On July. 16 Commander, Sohacht, on being interrogated, answered 
some question by saying "I don't. know!'> He was placed in hip cell for 10 days 
and given only a few spoonsful of rice 'to eat a day and permitted to ieave only 
to go to the toilet. After 5 days he was interrogated again, gave the same 
answer slid was again returned to his cell and given short rations. He was then 
told they believed him and permitted him to eat all he wanted, whereby he be¬ 
came- ill. "This,10-day punishment period was ordered by Naval Warrant Gunner 
gOuchi;" (R, 59, Ex* 24). In' July 1942 F' M s Schacht and Van.Buskirk were placed 
in solitary confinement and on short rations for not answering questions relative 
to.submarine identifications in their interrogation. - At the end of lO'days Van i 
Buskirk was -"mad with hunger". '"This punishment was ordered-by accused.". (R. 40, 
Ex. 3; R. 62, Ex. ,29; R. 62, Ex. 30). . - 

; : ‘bh - a Sunday-in Jhly, 194&> Pf Turner, while ,washing clothes, 

Iwas observed'talking, for A'iiich. he was beaten. Mth clubs-jjntll he? was black and 
- bluSjfor two'jjeeks. The other participant*in* the talking was similarly punish- 
; ed (R. 62/Ex. 28).. ;/ - ' , [* | * V ’ " • > .T 

. -i\ 'll ' - " '• 

" .5 -* In June 1942, Capt. Maher; U.S.N./states he was pulliqg weeds ^ 

•in the garden with hnother-'F.'L Believirlgf themselves unobserved, they ialkeh.. 

A Japanese seaman guard saw-them; ma.de them stoop oyer, and beat them over th_e 
buttocks 3 or 4 times (eaqh)T(E..54, Ex, 17)* V " ‘* v 

(7) As - to.Specification 6m /- _.A. r -*- . . 

• . -is"- ^ A, ♦ 

. ' ■* 

/(a) As to Specification 6a: • - 


On another occasion in May, 1942, Capt, Maher- states he 
stepped onto the. concrete slab used for washing clothes, with his shoes on. 

He was'struck by a guard with a club 3 or 4 times before he knew what was wrong 
(R. 54, Ex. 17).. The samp event was. testified to by Wing Commander Birchall 
who states that bqth Capt,. Maher and a. F’l Lutz, who did the same thing, were 
both beaten vdth.clubs and fists (R. 40, Ex. 3)* 


(b) As to Specific ation6b : 

Lt, Commander H. G. Kirkpatrick states, in his. affidavit, 
that he was a F’J at Ofuna from 7 May to 17 August- 1942, He was beaten twice. 

In July he was beaten before sill-the FFs with a kendo stick until he became 
unconscious and fell to the ground where he was kicked. As a result he "passed 
blood for six weeks". This- beating was for spilling a small amount of soup. 

Later in July he was beaten about the head vdth a club about 2 inches in dia¬ 
meter and 3g feet long for eating some rice riven him by the cook. There 
were about 50 FVs present at both beatings (r. 49, Ex-, 15). 

One or the other of these beatings was witnessed by _ 

Commander Bassett, U.S.N.,.(R.:34, Pros. EX. 2) and Lt. Commander-Gailbraith, . 

vjho says it was "especially brutal" (R. 47, Ex,. 13)« Capt..Maher, who was 
also present, says the beating'he.observed was participated in by 5 or 6 guards, y 
some of whom were drunk (R. 54> Ex. 17). 
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,F\ T Brown witpessed one, of these beatings and recorded it, 
by symbols, in his diary. According to the diary, on July 6, 4 guards beat 
Kirkpatrick with kendo "clubs" and clubs such as are carried by a Shore Patrol 
He. was struck 7 times with a' kendo'"club". He was also struck 8 times by one 
guard, 7 times by. a second guard, and 5 times by a. third. All the PW's were 
assembled (R. 42, Ex. 7,* R.-44, Ex. 10). . 

■, - F? Daltonsays. Kirkpatrick -was beaten because he spilled 


On or about July 25,'Lt; Winslow was beaten, the beating 
was witnessed by PW Brovm who recorded it, by symbols, in his diary.' All the 
PW's were "lined up" to witness it. Winslow, .according to the diary, was 
struck 12 times with a kendo "club" and 22 times.with open hands (R. 42, Ex. 6; 
R. 44, Ex; 10). PW Dalton says Winslow was beaten because he Spoke to another 
FW (R. 45, Ex.. 12) but P" r Lt. Commander Gailbraith said it was because -Winslow 
drank some water from a faucet in the latrine (R. 47, Ex. 13). Surgeon Lt; 
Stening knew about this beating (R. 62, Ex.' 27”) as did Capt.'Maher, U.S.N., who 
witnessed it and said it was participated in'by 5 or 6 guards, some of whom 
were drunk (R. 54, Ex. 17). Commander Paj/ne, U4S.N;, also saw the beating and 
observed that the marks of the clubs were visible on Winslow’s body for 30 'days 
afterward. He required medical attention but did not get it.- Accused did ; not 
witness the beating ;(R. 56, Ex. 19). • ~ .. .W_ . * 


t ion 6d t Not Guilty, 


“ .5 « -About.4 or Coinmander'Payne testified he 

t®s beaten by First 01S3S-Petty-Qfliber Saapto. He and Lt. Commander Kir{fpatr-ick. 
were ‘eating some left over rice when discovered by the guard. Payne was^s truck 
in the fa.cs. with jfists about IfT times and Kirkpatrick* was also. The beating 
resulted in .all their, teeth^eing loosened and many bruises. (R. 56, Ex. 20)* 

(~f). Aa to Specification &f; • -.A .- 


Surgeon Lti Steniiig States in bis affidavit that, having 
had a disagreement with, the'Japanese Medical attendant' about one week after ' 
his arrival at Gfuna cm May 8, 1$42* ahd because of it, he and Lt. W. Wilson, 
U.S.N,, were publicly.beaten vdth sticks, .(r. 62, Ex* 27). Lt. Wilson states 
that .he was struck 8 or, 10 times v/ith clubs across the back and buttocks and 
carried the marks for 4 weeks (R. 63, Ex. 31). . ' 

• Commander Bassett testified that Lt. Wilson was beaten, 

with 2 others, kendo sticks on,tree branches, being used (R. 34 , Ex. 2). 

Commander Birchall testified that after Lt. Gay was beaten, 
Lt. Wilson and Dr. Stening were beaten ydth clubs by the same 4 guards . 

(R. 39, Ex. 28). Commander Schacht says that Wilson was overheard talking 
v/hile Schofield was being beaten, whereupon Wilson.was beaten by the same 2 
guards and 2 others. The guards were "particularly savage and brutal" and 
Wilson received approximately 25 blo>ys (R* 58, Ex. 23). F'l Dalton observed 
the beating Which he says occurred on about 24 June 1942 (R. 45, Ex. 12). 


■Commander Gailbraith.testified in his affidavit that 
sometime in the summer of 1 42 he was ill with dysentery and was confined wit) 
an English'pei:lent., The', guard came to. the door, accused them of talking to 
each other, and beat them both with a kendo stick; Accused (Oishi, according 
to the witness) was commandant at the time (R. 47, Ex. 13)* 
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(h) As to Specification 6h : ‘Not Guilty. ■ 

(i) As to Speci fication 6i ; -Dismissed. 

(i) As to Specification 6j ? Dismissed. 

b. For the Defens e: - 

Defense Exhibits J'A" to "F", inclusive, being pictures of the cave, 
to which, it is testified, accused took F”'s for strolls in the evening, were 
marked as exhibits (R..89) but were not offered or received-in evidence (r. 88- 
126). . > • 

Defense Exhibit "G"j the affidavit of Onizawa lias a, was introduced 
in evidence (R, 124). He was a guard at Qfuna from July 1942 under accused. 

There were 20 prisoners and 13-guards. Accused directed .that prisoners would 
not be punished but reports of misconduct would be made to the NCO. Interro— 
gators from the Naval General .Staff name about .two or three times a week. Ac¬ 
cused took prisoners on walks to the caves and permitted- them to remain outside 
their rooms after hours in the summer. He paid the entrance fees at the caves 
and for the candles himself. Sick or injured prisoners were exercised only 
according to their ability. The affidavit is silent on the subject of beatings 
(R. 124, Ex. G). . - ' ‘ v ' 

Defense Exhibit "H", the affidavit of Yoshida Akifusa, was intro¬ 
duced in'evidence (R. 124). H9 was a security officer with the Yokohama. Guard 
Squadron, helped locate the site of Ofuna PY cfimp and. was present when the first 
P '? 1 s arrived about 7 April 1942.’ He gave them-their orientation. - -Although his 
orders were to- forbid prisoners to” talk to-'each other, in the, orientation he ", 
’told.them "not- to talk to each other as. much-as -.possi^leU..(R.' 12j^ 'Ex. H) . 

•*“ •••' ' ' \ ' J + ‘ • •• 

Defense Exhibit*"I", fcjie affxdsi»t of 8a.tro''.Kf.oru,* was-introduced^ 

in evi^encq'(Rv 124)., 'His-testimony'is "substantially .th-e same as that o*f ' • v -. 

ittnosaicu Yajima, stated bdlow (R.'IS4^-Ex,^I). r ... 0 

. * 

Defense Exhibit'Tj", the affidavit of Minosaku Yajima v/as ir\tro-_ 
.due'ed in evidence (R. 125)»» He was a guard from Pay to August 1942. FSisign 
Miajima was a harsh commander and he told the prisoners that, if they told the 
interrogators everything they would b# transferred to a regular FA camp. "Ac¬ 
cused v/as a mild man" end always reminded the guards that no. c'orgoral punish^ 
ment would be tolerated. NCO Saito did not like accused. Accused took the 
prisoners for a walk, sightseeing, at least once a week,'and paid the expenses 
himself.' Accused gave the FT's special meals on" Sundays, let them have church 
services, stay in the outdoors until later, and gave them extra cigarettes. 

He relaxed the no talking rule vh'en no interrogators were present, but the 
witness heard that once an interrogator had ordered .a F' r beaten which was. 

.done. Both.FAMaher end "'ilson knew about accused permitting them to talk 
-against his orders and mentioned it to the witness. He never heard shouting 
and 2 r elling but .if he had would not have thought prisoners were being beaten 
because'of accused's strict orders against it. He never saw accused drunk 
(R. 125, Ex. j). 

Defense Exhibit "K», the affidavit of Jiro Ozaki, whose name used 
to be Furumoto, v/as introduced in evidence (R. 125). He was at Ofuna from 
10 June to 10 October 1942. He corroborated the prior testimony as to accused's 
orders against punishments and never saw a beating himself. He did however 
"hear of many" from other guards. He did not hear any beatings going on al¬ 
though he lived in camp. There could be no solitary confinement at Qfuna be¬ 
cause each prisoner had His own room and the doors were not locked. - Generally 
he corroborated the testimony of previous defense witnesses (R. 125, Ex. K). 

Defense Exhibit "L", the affidavit of.Inouye Josen, was intro¬ 
duced in evidence (R. 125). He was a;priest for'the Josen Temple for the past 
13 years. Prisoners from Qfuna camp, accompanied by the camp commander, came 
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Defense Exhibit »M», a certificate of the death of Senmei Muchaku 
former captain,.Japanese Navy, was■introduced in evidence (R, 126), It shows 
that Capt, Wkichaku committed suicide 19 May 1947.: .Defense stated that he was 
the same individual .connected with the Navy General Staff whs gave orders and 
interrogated prisoners at Ofuna (R. 126.; Ex. M). ■ ' 

_ : . • Defense Exhibit »N", the affidavit, of former PW, Commander, then 

It, William R. Wilson, was introduced in evidence (R. 126). He was a PW at. 
C^una front. 26 April to 2 August 1942. Ensign.Miyajima was the camp commarrt.er 
wien I.t, Wilson arrived and he .gave the orientation which included that they 
were captives,•.were not PW's, etc. Accused replaced Miyajima in about 5 days,' 
He relaxed the rule forbidding prisoners’to speak to each other to some extent, 
and'permitted’the PT*/*s to congregate sometimes in the evenings . The only mis¬ 
treatment that accused.,may have personally ordered was the excessive exercise, 
Accused did not participate in 'any of the beatings in camp and witnessed only 
the beating of Hunt, however, he must have known they took place. Lt. ; Wilson 
corroborated accused»s beneficial conduct, the walks to the\shrines, etc. Ac¬ 
cuse? "was definitely not a vicious or malicious person" and "was better than 
the average Japanese we encountered in PW, camps." (R. 126, Ex. N)../ 

c. By the Accused ;' - „ - 

. ■ . -J ."Accuses," having been warned of-his. rights as 'a'witness, elected" 

tp be svrorn and. t'estified -in his..ovm behalf (R.'74) . __ . 1 " ■ 


‘He, was not .the-fir§t Commandbr. i of»£he'»Camp%*';Jhere*was:’a.mai\ ( * 
named*Kadokursi;.put'j^e does "not remejpSet;when Kadokura left or 'jlist when he 
(accuseS) became Camp'Gommander. An ^ensi gn named Miyajima was also present. 
AaCused' (et about that time)'*took: seme tsriMriers to Zentsuji'and was awajfc.2 or" v? 
•3 weeks (R. 76-77).- ' ~ ‘ . 

AccusecL deniect^rderihg Saito and the other camp personnel not 
to permit the prisoners .to talk, it wa« Lji, Commander Yoshida ahd ‘Commander 
Muchaku who did t£i\t.| He also denied directing Saito,. who. was second-in- - 
command to accused, to strike prisoner?, instead "i*,gave my instructions basing 
approximately on international law" (R. 78 , 96 )*' 

Accused- denied ever being drunk (R, 79, 122) and denied ever in¬ 
structing Saito to punish prisoners if they did not answer the interrogatories 
satisfactorily. Likewise he did not tell Saito to punish prisoners immediate¬ 
ly at the scene of the incident (R. 79) or does not remember it (R. 83) or 
does not recall (R. 84). He did not give such orders (R. 86 ). He also denied 
seeing any beatings (R. 79). 

He never saw the prisoners lined up to witness a beating. He. does 
not remember About the beating of Lipscomb and does not remember about stopp¬ 
ing it (ft*. 80, 83 ). Me does remember that.an interrogator, Lt. Commander 
Muchaku of the Naval General Staff, ordered PW Hunt to be beaten. Accused 
hastened to the interrogation room and requested Lt. Commander Muchaku to 
pardon Hunt for whatever he had done. Ihat officer told accused that "the 
camp is built for interrogation | •. . to get data * . . derive great benefits" 

, . . so". , - "It is all right to strike" (R. 80). Since he could not stop 
the beating of Hunt he explained it to him. That was the only beating at 
■which he was present. He did not know anything about the beating of ’Tilson 
and Wilson never told him about it although • they had conversations (R. 81). 


• ► 


prisoners. 


Accused did not receive orders from, the General Staff to beat 
However Ofuna was built for "tactical purposes". It "was not an 
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official FW camp" hence the "International Law does not apply"; "prisoners 
would not be officially recognised as prisoners of war"; "no discrimination 
as to their rank"; they "will be prohibited from conversing with each other"; 
"reading materials are not allowed"; "if FW'e violate any of the rules they 
will be punished." Muchaku did not order prisoners to be beaten—he said to 
punish them and.accused told'Saito and others "gave them simple illustrations 
of the international law" (R. 82). Accused did not attend any "mock trials" 
but he does remember one night seeing a group on the parade ground while on 
his way to the "benjo". It was dark and he does not remember how many guards 
or prisoners were there, nor the date, nor whether a prisoner was beaten (R. 83). 

Accused denied that the prisoners were in confinement; the coll 
doors were not locked, Prisoners wore not'permitted to go in and out of their 
colls freely, they had to follow a routine, but the doors were open during the J 
day. Ho heard that an interrogator had ordered PW Schach.t’s rations reduced 
but does-not know if it was carried out (R. 84). If the interrogator ordered 
it accused could do nothing about'it (R. 96). He did not order prisoners' 
heads to be shaved (R...84),. FT’s, other than officers, did have their heads 
shaved (Tt. 84). There werfe no arrangements for the cutting Of hair, accused 
got some local barbers to do it free, but they objected when there - were many 
prisoners because it took too much titfe. Thereafter, to save time, all Hi's 
below the rank of captain had heads shaved. The others could have their hair 
as they pleased (R. 85). He denied that any incident occurred where an enlist¬ 
ed FY said he felt like a convict and was then beaten (R. 86). 

No Red Cross supplies were received. The orders'that-no mail 
could be sent or received were first given by accused’s superior officers ' 
and merely repeated by him (R.- 86). . ‘ r* 


He does remember that Commander- ^uchaku ©f the - Naval General 
Staff""ordered that a FT named Blinn woul d,haveJiis*ra tipns reduced and he was' 
allowed to go oh a.scroll". Accused-did*not f pttt"anyone 4*u solitary con- v 
finement oB’pr'der Anyone to do so.—"Mien interrogators' were hot. in camp he 
permitted prisoners'to^ talk.In English'. .I^p used to take 3 or 4 prisons** at. 
a.ti-me, alternately, for a stroll "after supper (R. 87, 117T.' He took them to - 
visit one of ,the Great Caves (-R. 88). They would spend about 2 hours in ■and — 
.around the caves (R, 89)j .^pictures of the caves were marked as Defense Ex¬ 
hibits A to F, inclusive, and identified by the accused (R. 89), 


-.c . i 




Prisoners were given opportunities to complfiirr about their treat¬ 


ment to higher authority (R. 90). 


He does not remember about Birchall, Hunt and Onyette being beaten 
(R, 90) and rio guards reported to him about it beforehand. He never heard of 
those men being beaten (R. 91). 


He did not have authority to let Stening do medical work (R. 91, 

93, 95) and the medical orderly was not under his control. He does not re¬ 
member if Stening asked to be permitted to treat prisoners; a medical officer 
came to the camp every week or 10 days (R. 91). He does not recall any individ¬ 
ual prisoner who needed or got any medical attention (r. 94). He was able to 
get mosquito bars for the prisoners when they were in very short supply for 
vhich he was reprimanded and beaten (R, 118), 


He was not aware of the beatings of Schofield and ’'Tilson vhich 
may have occurred while he was in Zentsuji (R. 95). Prisoners were given exer¬ 
cises according to their ability (R. 96 ) and he does not know of any prisoner 
who was beaten because of his inability to keep up in the exercises. He did 
not order that or permit the guards to do it, Birchall was wrong when he test¬ 
ified accused saw these exercises'from his- window. The diagram of the camp 
shows that was impossible (R. 97). 


He did not hear any yelling or shouting that would indicate some¬ 
thing was going on that he should look'into (R. 98, 99, 100). He did not order 
any of the individual beatings alleged, did not see them, did not hear them and 
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they were not reported to-him .aftervmrds (R. 98-104). He was of ton out of camp 
for short:periods after supper ; (R,; 105), He-'did not know there was mistreatment 
at the camp until"the trial (R. 123) • • 

'4. Opinion : -- '■ - 

This accused was not found guilty of ■ any personal; beating or mistreat¬ 
ment but solely of command responsibility for the acts of. his subordinates. Of- 
the many beatings deadly established, it is '.Shown that he'was present at two 
only, one of which he stopped on arrival; as to the s econd, the evidence placing 
him on the'scene is not. corroborated or convincing,' However the' camp yms small, 
the buildings thin and'-the beatings often accompanied.by shouts and loud com¬ 
motion. The evidence presents more than a duty to know- and prevent the acts of 
his subordinates which accused failed to fulfill, but rather a situation in 
which all "the established facts, and the' natural influences and-presumptions 
flowing therefrom, lead to the inescapable conclusion that he had persbnal 
knowledge of the abuses he failed to prevent. That accused was camp commander 
during the times' the alleged offenses were committed is conclusively establish¬ 
ed and admitted. His duty to^ be aware of and prevent cruel and inhuman treat- 
ment-.of F ,Tf s in the camp follows therefrom. That, in addition, he had actual 
knowledge is convincingly established. That mistreatment frequently occurred 
completes the chain to firmly establish the guilt of the accused. ■ 

The findings of guilty of Specifications 1, 3 and 5,'with exceptions- 
(R. 136) merit's ’Serious consideration-. As to Specification 1- the -commission, 


.goes on to say msubstituting the'W'rds ^Prisoner" 1 " and - , him!.; r anciof the'exce'pt-' 

Not Suiity." '- Following,' withA absolute': accuracy^- thebest adjustment^. 

' of tSe. language of the .commission-would- jjedultdn^a final finding' reading./b 
follows: i. .. ‘ v;- ' - ♦ 1 v»' * ^ " • .» ... » v 

r * . - ' £ ... w - .;:.■■■» . ' 

"'■ * ». ; , the actfuSed’Shintarq Ouchii afid unlawfully misfcreai _ „ 

**• „ y one'-Lipscomb,* Aliiefl Prisoner of' ’Tar, by permitting and ~ 

allbwing members of his command .etc." , •..* 

The finding, is with'bdt a verb or word-.-of action and it fails y/holly 
to state that accused-did anything; fhe*intent of the aoijpisgiori, h&wever, 
is clear. The-word "and" may be considered as surplusage and, by the elimina¬ 
tion thereof, the commission yd.ll have, found "tHe’.a’c'cused unlawfully mistreat" 
which is sufficient to describe thb offense and preclude a further charge upon 
the same incident. While this ihterpret&tion of the findings of the commission 
results in a finding that leaves much to be desired grammatically, it may be 
sustained. 

A similar situation presents itself as to Specification 3 although 
the word "did" is not excepted therein and it is left to conjecture only to 
determine whether the word "permitting" is to be substituted for "wrilfully 
and" or substituted for theword "causing"* It is the better practice when 
words are substituted, to use language sufficiently precise that there can be 
no• doubt, on the face of the document, which word the' substituted vnxd is 
intended to replace. For the reasons set forth in the preceding paragraph the 
finding of guilty of Specification 3, as amended, may be sustained. 

A far more serious situation presents, itself in connection \vith. Spec¬ 
ific ation.5* • In this’ instance the commission excepted the words^'did wiilfully 
and unlawfully' order, cause and" of which excepted vords it specifically found 
the accused "Not,Guilty". The exception results in a'finding which reads as 
follows: 

■ j ’ ’ . 

"the accused, Shintaro Ouchii knowingly "permit Japanese 
personnel on chity at said-camp to mistreat, abuse and 
torture numerous American and Allied Prisoners.of v Jsv : 
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By specifically finding that accused was• not' guilty of "wilfully ?nd 
unlawfully" permitting the prisoners to be mistreated, the commission express- 
? •.ound that the prisoners were mistreated but, so far as the accused is con¬ 
cerned, it was not wilful and it was not unlawful. If the conduct of the ac~' 
cused, in respect of the facts alleged in this.specification was not unlawful, 
it is not ail offense. Furthermore it is not possible to read into the finding 
an intent on the part of; the commission to find other than its words expressly 
provide or that the exception of the- words "wilful" and "unlawful" was a simple 
inadvertence. Considered in the light of all the evidence it may well be that, 
although the-commission'believed the conduct of accused: in permitting -individ¬ 
ual F"' s to mistreated, such as are set forth in Specifications 1, 3, 6a, 
b, etc., to be xidlful, it was not . wilful, but'rather under-duress or compulsion 
when' applied to “numerous FIV's" generally end over a long period of time. Like¬ 
wise^ the exception of the word "unlawful", when numerous PIT*s-were under con¬ 
sideration^ and a long period of time' involved, may wsll have been an'exact 
expression"of the intent'and -purpose of the'commission. At any event, it has 
specifically found that, as to. Specification 5, he did not commit an unlawful 
act. This cannot be considered' other than as an acquittal. While it is true 
that "charges of violations of the law of war triable before a military tribunal 
need not be-stated with the precision of a common law indictment" (quoting from 
the syllabus, Application of Ifamashita, 66 S« Ct, 340) the errcr here under 
consideration goes beyond the rules of pleading. . 

’"In order to constitute an offense cognizable by the 
military law the specification must contain a word or 
words stating or implying that the alleged act-was 
wrongful; unlawful or -felonious" (Dig- Ops. JAG 1912-40. 

Pay. 451, Sec. 8)'. ... y . '... 

■ -ThejwoVd "knotvingly" -which alone remains in^this. specific ation does 

hot war-ry w^th it ahy cpnnotation- of illegality or unlawfulness. ’ 

- • * ‘ ^ «» , ** * : 

. ^ *. '* - r ”' - 

*/’* > # - - : -.W. /& • ■ .where, an aejr charged/is not per./,^ an Offense, 

* * words^;such.'as^"wrongful-l', "unlawful"'‘‘or the like’must... 

*■ be used'dri'tRe ppeCificaui'Sft to make it an offense JT * 

(Cl 113535,: 130^11, 218409, 226512, 35 SR-329). ' . -1 

** - . - *i i* 

"That a'specification must exclude every reasonable 
hjrpothesis of innocencd^-mjist be so drawtn that if all'* 
.:.'/■/.■-the. facts, expressly: or impliedly pleaded ttierein te 

admitted as true or duly proven to fee-true, the accused 
cannot be innocent~nay be regarded as the settled law 
of this office as it is the settled law of the land. - 
It is manifest that this specification does not fulfill 
this requirement. It is devoid of words shewing that 
the;act was done unlawfully , * .« (Dig. Ops. JAG 1912-40, 

Par* 451 (44)). 

"By excepting in its finding the word assault and any 
other vrord of words stating or implying that the action 
was wrongful, unlawful and felonious, the legal pre¬ 
sumption -arises that the act was lawful and innocent 
(Par, 4, Sec* 1471 and Pars. 4, 5, Sec. 1559 Dig, Ops. 

JAG, 1912-30)" 12 BR 133, 134* :: 

* - The,commission has specifically found that, as regards Specification 
5, the accused is not guilty of an unlawful acto The finding; of guilty there¬ 
for cannot be sustained, . 

The prosecution introduced one witness w/h.ose t estimony wtas not per¬ 
tinent to the offenses of which accused wras found guilty. Conviction rests 
therefore solely upon affidavits, certificates, letters and similar documentary 
evidence, none of which were admissible in evidence under commonly accepted 
rules of’evidence as applied in Jtilitary Courts or the Courts of'the United 
States, They are admissible under the provisions of Par. 5d (l), letter, 
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GHQ; Supreme Commander for the Allied Powers5'Dec; 1945, subject: "Regulations 
:-. | .Pf >vern ?- n S the Trials of Accused ?/ar Criminals," and, being thus admissible, were 
properly considered by the coirunission. AJ.1 documentary evidence for the- prose- 
cution.was, in addition, received with the affirmative assent of the defense, 

. ^he evidence as to items in Specification 1 excepted by - the commission is 
conflicting and confused. Cfeviously some'of the Witnesses have failed to re ' 
tain an accurate memory of the evehts-. A careful analysis of all the evidence,' 
including that of'the defense, indicates- that F!¥ Stening was beaten with Wilson, 
Gay and Schofield,. as alleged in Specification 6f, not with PI? Lipscomb as al¬ 
leged in Specification 3 , The finding of the commission, with exceptions, is 
therefore correct. 

The motion 6f the defense to strike Specifications 1 and 3 (r. 5) on 
.the ground that thdyi considered in relation to Specification 5, are duplicitous 
was properly-' denied (R, 9). It is apparent upon-the face of- the specifications 
that the elements of proof in each specification are different, .The motion of 
the defense to strike Specification 4 on the ground that it "does riot state a 
crime".(fails to allege an offense) and that "certain portions are legally 'un¬ 
tenable" (R, 5) was likewise properly denied (R. 9). A third motion that Spec¬ 
ifications "4, 5 and subdivisions i and j of Specification 6 be struck" or, in 
the alternative, the defense be provided with a bill' of particulars (R. 5 '6) 
was granted by the direction that a bill of particulars be provided (R. 9 •> 

The motions, of .the defense, at the close'of the cas6 for the prosecution, for 
& not guilty finding of Specifications 1, 3 (R. 64 ), 4 (R. 65 ), 5, 6e, 6f 
(R. 67 ), 6g (K, 69 ), 6h (R. 69-70) and 6i (R. 7l) were properly disposed of • 
by denial except’-for Specifications 6.i and 6j..(R. 71), A'Jhile'it is: true' that 
\ the Witnesses didi|not .specify dates with exactitude-and there are Variations 
1 in the testimony'as to -just which PW's were*beaten'at a specific time or foh a 
•specific offense, the evidence for the, prosecution, vd£h-its. reasonable infer-, 
.ences.wid appiicable.presumptions tended tj -Sstablish the commission of the ,V~ 
several offenses cpricerning which the;.motiQn^&br a'l'-indi'n® of not“ gui-lty,was „ 
defiidd., That- : -tfie difense had not mg-vSifor -a finding of*not ^ilty of Sped- \ 
, ficatidh ej^^Sithough the cfommissiofi^made such a finding, does not adv.ergply 
- -'affect-..the ruling. It may.Be said^het thl? commission, in effect, founc^ac-’*''- *' 
cused not gAiity of that o.ffenSp/ a t the close of the, case for the prosecution^ 
upon its own motion. *• 

The commission-was properly cdhst^-tuted., was appointed by proper 
authority and'had'jurisdiction,of- the accused and the offenses-charged. There 
is nothing in the-record to indicate that the accused'was insane or mentally 
incompetent at the time of the commission of- the alleged offenses or at the 
time of trial; He contributed £o his own defense by testifying- in his own 
behalf and was'competently defended by able counsel. There'are no errors or 
irregularities, except as heretofore specifically set forth, which adversely 
afffect the Substantial rights of the accused, Except as to Specification 5 
of the'charge, the record is legally sufficient to support the findings and 
sentence. 

5. Recommendations : 

, No request for clemency has been filed, Accused was sentenced to 
confinement at hard labor for four (4) years’. Notwithstanding the fact that 
it is not possible to sustain the finding of guilty of Specification 5, there 
is nothing in the record to indicate that any reduction jf the sentence is 
warranted or; clemency merited. . The eight specifications upon which' accused 
was found guilty ajnply sustain the sentence as adjudged. It is recommended 
that the findings of the commission, except as "to Specification 5, and the 
sentence of the commission be approved but that, owing to the length of time 
the accused has been, in confinement awaiting trial, twenty-two (22) months 
of the confinement imposed be remitted. 
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6. Action: 


A form of action designed to carry these recommendations into effect 
is attached. 


ma ALAN FREITAG . 
Reviewer 

Judge Advocate Section 


I concur on. general. However, as to Specification 5 ; , it is recommended that 
the finding of guilty.be approved except for; such part as' may be construed to 
refer to allegations In other specifications. The specificatiori of which the 
accused was found guilty was that he, the Camp Commander, permitted his duty- 
personnel at the camp to mistreat, abuse and torture prisoners of war. If 
these allegations are sustained (as they are by the evidence) how could he be' 
innocent of a war crime? If he permitted the acts under orders from his 
superiors,, that is no defense, but may be considered in mitigation'(SCAP rules, 
dated 5 Dec 1945, par. 5d (6)) The finding does not allow of the element 

of duress because "permit" means "consent, authorize." As Camp Commander- 

he owes the duty of protection to the prisoners of rar intrusted to’ his care. 
Ahen he ’“permits" their mistreatment he fails in that duty. 'The exception by \ 
the commission of the word "unlawfully" does, not destroy the force of - the 
finding. There is^no magic in .the Use of that adverb nor necessarily ; a vacuum 
in its omissio^U.S. vs, Uchiyama et al. Docket‘No. 123)'.' The commission- ' 
plainly intended t o and did find that the' accused committed an international 
under--Specification 5 even though he-might have been within the letter " 
of The Japanese rules, laid down by higher Japanese authority for the Ofufed 


The sentence of fopr.year§ r confinement^.^, hard labor'for conviction Uhder.- . 
h ^, command responsibility,for mistreatments of sadistic "quality in many ' ‘ 

, instances, : pleaded in nine specifications, is plainly inadequate, • Although’":, 
some acts of decency and^o personal beatings were shown, such conduct, is 
expected of a commander and in ho vtay counterbalances the many vicious • 

^occurrences which he‘countenanced and on-occasion ordered. Nevertheless, pre- 
: confinemient- is .in no. way to be -considered as confinement Termed.’ in ‘ 

expiation for Of f epses bf yjhich an accused isla&er convicted. Therefore a 
reviewing authority should consider such restraint entirely, separately from 
that adjudged by a commission.. The blackest rogue is entitled to 1 an early 
trial under the enlightened .rules of civilized nations, "hen trials are 
postponed, as this one was, because of the great number of those awaiting 
justice, fair alio ances should be made for undue pre-trial confinement regard¬ 
less of .the inadequacy of a sentence. ■ This .is all the'more true since : 
commissions are instructed that pre-trial confinement is riot to be considered 
in-adjudging sentences. 

Proposed Action to implement these- recommendations is attached; 


ALLAN R. BROA'NE 
Lt Colonel JAGD 
Army Judge Advocate 
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